
 

 

 

 

LEGAL RESEARCH SEMINAR 

La facultad de Derecho ESADE-URL ha renovado su impulso investigador con la 

puesta en marcha del “Legal Research Seminar”, como espacio de reflexión y debate 

donde compartir y difundir el conocimiento científico, aprovechando las estancias de 

“visiting” profesores en la Facultad de Derecho ESADE (URL) y eventualmente otros 

juristas eminentes que pudieran disertar sobre temas de relevancia y/o actualidad 

jurídica. 

Este Seminario pretende actualizar, recoger y dar continuidad al Seminario sobre 

Permeabilidad del Conocimiento que en su día impulsaron el Dr. Sergio Llebaria 

Samper y la Dra. Esther Sánchez Torres, anteriores Directores de Investigación de la 

Facultad de Derecho ESADE-URL. 

Las sesiones, abiertas a los profesores de la Facultad de Derecho, los estudiantes del 

Doctorado y a los abogados del Consejo Profesional de la Facultad de Derecho de 

ESADE abordan temas de actualidad e interés jurídico en un formato que, sin merma 

del rigor científico de la exposición académica a cargo de un profesor o un jurista de 

reconocido prestigio, favorezca el debate participativo y el intercambio de ideas entre 

todos los asistentes. 

 



 
 

 

 
Sesiones celebradas:  
 
∙ 27 Septiembre 2011 
 
“Derecho francés, derecho inglés y derecho alemán: tres modelos diferentes para un 
derecho europeo de los contratos”. 
 
 
Prof. Dr. Rémy Cabrillac. Profesor de Derecho Civil. Facultad de Derecho de Montpellier. 

 

 

LA CONSTRUCCIÓN COMPARATIVA DE UN DERECHO EUROPEO DE LOS 

CONTRATOS 

 

 

 

La construcción de un derecho europeo de los contratos es una empresa difícil 

porque se pueden encontrar diferentes modelos de los contratos en los países europeos, 

cada uno con su propia historia, esencialmente el modelo francés, el modelo alemán y el 

modelo inglés. 

El derecho francés conoce una concepción abstracta del contrato, fundada sobre la 

ley y apoyada sobre la voluntad de los contratantes. El derecho alemán conoce también una 

concepción abstracta del contrato, pero creada por la doctrina, fundada sobre la declaración 

de voluntad que otorga al acto jurídico un sitio central. Por fin, el derecho inglés adopta una 

concepción pragmática: no hay una definición abstracta del contrato sino decisiones de 

jurisprudencia que privilegian el aspecto material del contrato a través la noción de 

“consideration”. 

Eso es por lo que los proyectos europeos han tenido dificultades para proponer una 

definición del contracto. El proyecto Lando, por ejemplo, dice sólo lo que se necesita para 

hacer un contrato válido un acuerdo sobre los elementos esenciales del contrato (art. 2:101). 

El proyecto académico de marco común de referencia prefiere una definición más cerca del 

derecho francés (o del derecho español): “un contrato es un acuerdo que hace nacer una 

relación jurídica obligatoria u otro efecto jurídico” (art. 1:101). 

Esas dificultades de armonizar derechos diferentes se encuentran de una manera 

típica a propósito del papel reconocido a la buena fe. En el derecho alemán, la buena fe 

tiene un papel muy importante: ha permitido la adaptación del contrato desequilibrado por 

una modificación de las circunstancias económicas. En el derecho francés, el papel de la 

buena fe se desarrolla sólo después de algunos años, durante las negociaciones 



 
 

 

precontractuales o la ejecución del contrato. El derecho inglés no quiere dar algún sitio a la 

buena fe. “Good faith” no es una noción de derecho contractual. El contrato tiene que ser 

ejecutado como fue estipulado. Los proyectos europeos debían elegir una solución. Han 

preferido la concepción del derecho francés o alemán. El proyecto Lando, por ejemplo, dice 

que “Cada parte tiene que actuar conforme a lo que exige la buena fe” (art. 1:201). El 

proyecto académico de marco común de referencia tiene una disposición similar. 

 

 

 

 

 

 

 

 

 Rémy Cabrillac 

Professeur à la Faculté 
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∙ 4 Mayo 2011 
 
“Representation of Women in Company Boards” 
 
Prof. Dr. Christian Armbrüster. Profesor de Derecho Privado. Freie Universität Berlin. 
 
 

ESADE Legal Research Seminar 

Representation of Women on Company Boards 

 

I. Introduction 

II.  Impact of female participation on the Boards 

III. Overview of the rules on gender balance in different countries 

IV. Strict quota versus “soft” approaches 

 1. Constitutional implications 

 2. Efficiency 

 3. Practical implications, including “trophy women”/”golden skirts” 

 

V. Outlook 

1. Factual impact of the debate on corporate practice 

2. Larger context of European anti-discrimination law 

Annex: German Corporate Governance Code (as amended on May 26, 2010) 

 

“When filling managerial positions in the enterprise the Management Board 

shall take diversity into consideration and, in particular, aim for an appropriate 

consideration of women.” (4.1.5) 

 

 “The Supervisory Board appoints and dismisses the members of the 

Management Board. When appointing the Management Board, the Supervisory 

Board shall also respect diversity and, in particular, aim for an appropriate 

consideration of women.“(5.1.2)  



  

“The Supervisory Board has to be composed in such a way that its members as 

a group possess the knowledge, ability and expert experience required to 

properly complete its tasks. The Supervisory Board shall specify concrete 

objectives regarding its composition which, whilst considering the specifics of 

the enterprise, take into account the international activities of the enterprise, 

potential conflicts of interest, an age limit to be specified for the members of the 

Supervisory Board and diversity. These concrete objectives shall, in particular, 

stipulate an appropriate degree of female representation.” (5.4.1) 

 

In Germany the topic of the representation of women on company boards has been 

broadly discussed recently. This is certainly, amongst other reasons, due to the fact 

that in a number of European countries including Spain laws have been introduced that 

aim at increasing the number of women on boards. This legislation leads to a number 

of interesting questions, three of which shall be mentioned here: 

(1) Are these laws aimed at giving more women (in absolute figures) access to boards 

and thus to a highly qualified, influential and well-paid professional activity, or are they 

aimed at just ascertaining a certain proportion, no matter if the individual woman is 

active on one or several boards? The latter leads to a phenomenon called “golden 

skirts” or “trophy women”, which seems to be well-known to Norway, being the country 

that introduced the first and strictest legislation on a quota. Obviously the possibility of 

a woman to become a member of more than one board may lead to a tension with the 

aims of good corporate governance, as each additional responsibility will put the 

necessary concentrated and dedicated work for the other boards to a certain extent at 

risk. On the other hand if the number of board memberships an individual may accept 

is too strictly limited this may cause some practical problems, as the German example 

may show: Some experts have come to the conclusion that about 1.100 women would 

be needed (400 in listed companies only) if a recent proposal of the German minister of 

Labour to introduce a 30% quota was to be put in force. In addition even more women 

with the required qualifications would be needed for replacements. On the other hand if 

there are better perspectives for women to climb up this career ladder there will most 

probably be more interest in acquiring the necessary qualifications. 

(2) What should the legal consequences be if a company fails to meet the required 

quota? Norway’s legislation is very strict on that point as the failure may lead to the 

dissolution of the company. In contrast, the Spanish approach appears to be much 

softer insofar as academics as well as practitioners claim that there is no binding 

consequence at all provided in the quota law. This leaves it open to companies 

whether they comply with the rules or whether they just wait and see. However from a 

German perspective the Spanish law is already much more than the German legislator 

has so far done (which is: nothing), even though reportedly the German chancellor 

recently gathered the CEOs of the 30 top listed companies and made it clear to them 

that she expects some feasible improvement until late 2012, leaving it open what 

exactly will happen if she sees that expectation disappointed. For the time being in 



Germany there is just a general clause in the German Corporate Governance Code 

that invites companies to “aim for an appropriate consideration of women” and, with 

regard to the supervisory board only, to “stipulate an appropriate degree of female 

representation”. 

(3) Are women really interested in the positions the quota concerns? Here first of all a 

clear distinction has to be made that is due to different corporate law approaches in 

Europe. Whereas in most countries including Spain a one tier system prevails in some 

others including Germany a two tier system exists, which means that the functions of 

management and control are given to two separate corporate bodies which are the 

management board and the supervisory board. Therefore the German discussion 

which until now has mainly focused on the supervisory board thus concerns a position 

which is interesting but much less influential than a management board membership. 

Generally speaking with regard to the position as such and its requirements and 

compensations there is no reason at all why women should not take a serious interest 

in board memberships. The practical problems that arise are mainly those concerning 

the conciliation of a management career with a family. Therefore a really promising 

approach should include heavy support on the family side, including more flexibility with 

conferences and availability. It is an encouraging phenomenon that some men have 

recently shown an increased willingness to take over more responsibility, but in that 

field as well there is still room for more change. 

These are just a few aspects that will obviously need further discussion. Other aspects 

include the fact that there is a certain tension between the aim of European anti-

discrimination principles that aim at making the gender a factor without any importance 

for contractual relationships on the one hand and a quota that specifically addresses 

the gender on the other hand.  

 

Considering everything one may claim that the discussion about quota itself has 

already brought some feasible results as companies realize both the additional value of 

a female perspective brought into the management as well as supervision issues, and 

the benefits of a better representation of women in the general public image of the 

company. An optimistic view may lead to the conclusion that while there remains a lot 

to do with respect of the conciliation-with-family topic the introduction of a binding 

formal quota may not even be necessary if there is a strong public perception that a 

company should welcome more women in top positions. 

 
∙ 25 Marzo 2011 
 
“La utilización de las técnicas de Derecho privado en las Administraciones públicas 
españolas” 
 
Prof. Dr. Juan Alfonso Santamaría Pastor. Catedrático de Derecho Administrativo. 
Abogado.  
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PLANTEAMIENTO DEL SEMINARIO

No vamos a tratar:

 Del fenómeno de la “huida del Derecho administrativo”

 De los supuestos en que jurídicamente pueden emplearse técnicas

de Derecho privado

 De los trámites que hay que seguir para este empleo

Vamos a tratar:

 De las áreas en que se ha empleado de hecho el Derecho privado

 De los problemas que ha planteado este empleo

 De las ventajas e inconvenientes funcionales que poseen unas

técnicas y otras

Trataremos de hablar no “de” Derecho, sino “sobre” el

Derecho.
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ÁREAS A ANALIZAR

1. El área de la organización
Las estructuras organizativas de Derecho privado empleadas por las
Administraciones Públicas: formas de personificación.

2. El área de la contratación
La utilización de regímenes alternativos de provisión de bienes y
servicios: contratos administrativos y privados.

3. El área de recursos humanos
El empleo alternativo de los regímenes funcionarial, laboral y de
arrendamiento privado de servicios.

4. El área patrimonial
La opción entre los sistemas demanial y patrimonial de titularidad y
uso de los bienes.

5. El área funcional
La alternativa entre métodos autoritarios y consensuales de
actuación.
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I. EL ÁREA DE LA ORGANIZACIÓN

A) Las causas del fenómeno:

 El diseño tradicional de las estructuras administrativas se basaba en el 
desempeño exclusivo de funciones de autoridad.

 Primera motivación: la entrada de las Administraciones en el mercado 
de bienes y servicios para

• actuar como sujeto del mercado (productor).

• actuar como regulador en posición de dominio.

• gestionar activos nacionalizados o publificados.

 Segunda motivación: la huida global del Derecho público
• en materia de contratación.

• en materia de personal.

• en materia de bienes.

• en materia de manejo de fondos públicos.

• en materia de acceso al mercado de capitales.
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I. EL ÁREA DE LA ORGANIZACIÓN

B) La vía de la sociedad mercantil

1. Su empleo y utilidad

Gama de empleo muy amplia

Inicialmente, para ejecución de servicios públicos de contenido
económico (mediante contraprestación)

Posteriormente para realizar actividades de producción de bienes y
servicios dirigidos al mercado.

Finalmente, con cualquier objetivo y para cualquier actividad pública,
con objeto de huir de los rigores del Derecho público.

Utilidad desigual

Incuestionable en las actividades de producción de bienes y servicios y
para la realización de actividades temporales y consuntivas;

Disfuncional a la larga en la actividad de prestación de servicios
públicos.
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I. EL ÁREA DE LA ORGANIZACIÓN

B) La vía de la sociedad mercantil

2. Las ventajas

 Agilidad de contratación de bienes y servicios para su propio
funcionamiento.

 Sustitución del mecanismo tributario de la tasa por precios
privados.

 Agilidad en la contratación y gestión del personal.

 Agilidad en el manejo de activos patrimoniales

 Profesionalización de los directivos

 Exención del rigor presupuestario y contable en el manejo de
fondos públicos.
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I. EL ÁREA DE LA ORGANIZACIÓN

B) La vía de la sociedad mercantil

2. Los inconvenientes

 Desaparición de la agilidad en la contratación por aplicación del
derecho comunitario.

 La cuestionable extensión (TC) del régimen tributario de la tasa.

 Rigidez del sistema laboral.

 Ineficiencias derivas de la ausencia del ánimo de lucro y de la
ausencia de riesgo de mercado (respaldo de capital público).

 Disfunciones derivadas de los conflictos entre gestores
“empresariales” y “dueños” políticos con objetivos distintos de la
obtención del beneficio y de la eficiencia.

 Creciente rigor e inconfortabilidad de la legislación societaria.
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I. EL ÁREA DE LA ORGANIZACIÓN

B) La vía de las fundaciones públicas

1. El triple origen

 La huida del rigor de la normativa societaria.

 La realización de actividades sin fin de lucro y carentes de
componentes autoritarios: sanidad, arte, investigación.

 Por fin, vehículo de la huida indiscriminada, con independencia
del objeto.

2. Ventajas y desventajas

 Facilidad para captación de capital privado (beneficios fiscales).

 Agilidad de funcionamiento: ausencia de reglas.

 Sometimiento a un protectorado con mentalidad “benéfica”.
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I. EL ÁREA DE LA ORGANIZACIÓN

C) Otras vías

1. La asociación civil

 Problemas: insuficiencia de formulas asociativas propias del
Derecho público, y exclusión inicial (luego resuelta) de las
personas públicas del derecho de asociación.

 Un empleo limitado hasta la fecha. Excepciones.

2. Otras vías por explorar

 La comunidad de bienes.

 Las UTEs

 Las agrupaciones de interés económico.

 Las joint ventures y otras fórmulas atípicas.

D) Conclusiones

Pobreza de las fórmulas públicas y privadas
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A) La evolución del problema

 El motivo nuclear, en términos históricos, de la emigración
administrativa al Derecho privado.

 Fundamento de la pretensión

• Aspiración de eliminar las actividades preparatorias de los
contratos (hasta adjudicación). El motivo de la lentitud y las
razones ilegítimas.

• Indiferencia respecto del contenido, efectos y extinción del
contrato: atipicidad y autonomía de la voluntad.

• En las Administraciones territoriales, un esfuerzo inútil:
neutralización por la vía de los actos separables.

II. EL ÁREA DE LA CONTRATACIÓN
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B) La situación legal y sus disfunciones

 Las dos sucesivas leyes de contratos mantienen los de carácter
privado junto a los administrativos.

 Los inconvenientes:

• delimitación incierta respecto de los contratos administrativos;

• preparación y adjudicación sometidas al Derecho
administrativo;

• desaparición de los privilegios propios de los contratos
administrativos.

 Conclusión: los contratos privados se han convertido en

• una categoría residual;

• un instrumento de ingrata utilización (todos los inconvenientes
de los contratos administrativos y ninguna de sus ventajas).

II. EL ÁREA DE LA CONTRATACIÓN
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III. EL ÁREA DE RECURSOS HUMANOS

A) Evolución del problema

 Hasta la transición

• generalización del sistema de funcionarios interinos;

• incapacidad de los procedimientos selectivos clásicos;

• presiones constantes para la consolidación.

 Los últimos treinta años: la moda de la laboralización y sus
múltiples causas

• montaje de las nuevas Administraciones autonómicas;

• creación de una clientela política de fácil reclutamiento;

• hostilidad abierta a los grandes cuerpos;

• presión sindical.

 Resultado: un sistema de empleo público formalmente dual.
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III. EL ÁREA DE RECURSOS HUMANOS

B) Pérdida de actualidad de la cuestión

 Laboralización de la legislación de funcionarios

 Funcionarización de las relaciones laborales en la Administración

 Los instrumentos: los convenios colectivos y la negociación colectiva
en las Administraciones.

C) Los inconvenientes del régimen laboral

 Dificultad creciente de la gestión del personal laboral: la interferencia
sindical.

 Incremento de coste por indexación salarial.

 Tendencias hacia la funcionarización del personal laboral.

 Inadecuación de la relación laboral para la prestación de servicios

• De alto nivel y/o

• Con un sistema de dedicación incompatible con un régimen de horario.
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IV. EL ÁREA PATRIMONIAL

A) La dualidad de regímenes patrimoniales y su carácter
ficticio

 El carácter originariamente residual de los bienes patrimoniales y
el fenómeno de la demanialización expansiva.

 La óptica dominante de los bienes inmuebles, propia de una
economía agraria y pequeñoburguesa).

 La asimilación progresiva de los bienes patrimoniales a los
demaniales.

 Causas: las Administraciones, malas propietarias: desatención
hacia sus bienes y sobreprotección frente a usurpaciones.
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IV. EL ÁREA PATRIMONIAL

B) Los efectos negativos del sistema

 El régimen privilegiado de los bienes está centrado en los
inmuebles; desinterés por los muebles y valores, de mucha mayor
importancia actual.

 El régimen demanial como causa de infrautilización de los bienes y
de uso ineficiente de bienes escasos. El supuesto de las aguas.

 El régimen privilegiado no protege adecuadamente los bienes.

C) Los intentos de corrección

 La necesidad de puesta en valor de los bienes públicos: generación
de ingresos y creación de riqueza privada.

 La vía anómala de la desdemanialización: los casos de Correos y
AENA.
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V. EL ÁREA FUNCIONAL

A) La visión clásica: la Administración del palo y la zanahoria

 Exclusividad formal de los instrumentos de actuación basados en la
imposición autoritaria.

 El palo:

• El imperio de la autotutela: reglamentos, actos,
expropiaciones, sanciones.

• La desnaturalización de las fórmulas consensuales: el blindaje
de los contratos administrativos con privilegios autoritarios.

 La zanahoria: el sistema subvencional.

 Un sistema sólo adecuado para regir una sociedad civil inexistente
y una economía de subsistencia.
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V. EL ÁREA FUNCIONAL

B) La inadecuación de la Administración tradicional

 La Administración reguladora de una economía avanzada precisa de
instrumentos de mucha mayor sutileza.

 Crisis de los instrumentos clásicos (reglamentos, actos, expropiaciones,
sanciones).

 Emergencia extralegal de formas de acción consensual

• Las modalidades de normación paccionada.

• La contractualización del urbanismo.

• La terminación convencional de los procedimientos.

• La eterna pugna por los medios extrajudiciales de resolución de
conflictos.

 La necesidad imperiosa de tomarse en serio el principio de confianza
legítima.
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Muchas gracias



 

 

 
 
 
· 16 Febrero 2011  
 
“El Tribunal Supremo de Estados Unidos: Un tribunal en transición” 
 
Prof. Toni M. Fine. Fordham University School of law.  

 



T O N I  M .  F I N E  

F O R D H A M  L A W  S C H O O L  ♦  N Y C   

T F I N E @ L A W . F O R D H A M . E D U  

THE SUPREME COURT OF THE UNITED 
STATES:   

A COURT IN TRANSITION 



THE FEDERAL COURT SYSTEM 

 Constitutional Basis for Federal Judiciary (Article III): 
 One Supreme Court 

 Other “inferior” courts as established by Congress. 
 First assembled in 1790 

 Appointment process: 
 Nomination by the President; and 
 Confirmation by the Senate. 
 Increasingly politicized in recent years. 

 No Constitutionally-prescribed qualifications for federal judges. 
 Institutional attributes of judicial independence: 

 Life tenure – no maximum term or age. 
 No diminution in salary. 
 The (implied) power of judicial review. 

 Autonomous judicial systems in each state. 
 



THE U.S. SUPREME COURT 

 Members of the Court: 
 Nine in all, set in 1869. 
 Chief Justice: 

 Most senior by operation of law. 
 “First among equals.” 

 Eight (8) Associate Justices. 
 Sits en banc, absent recusal. 

 Court Term 
 Begins first Monday in October. 
 Ends late June/early July, when Court finishes its business. 



THE U.S. SUPREME COURT 

 Supreme Court’s Jurisdiction: 
 Small area of “original” jurisdiction. 

 Small area of mandatory appellate jurisdiction. 

 Most cases on discretionary appeal via the writ of certiorari: 

 Cases come from U.S. courts of appeal or state courts of last resort. 

 

 

 



WRIT OF CERTIORARI 

 8,000 (approx.) petitions filed each year 
 80-90 petitions typically granted. 

 The “Certiorari Pool” 
 Most justices pool certiorari petitions and circulate summaries 

for the others in the pool. 

 The Rule of Four 
 Four votes in favor of review to grant writ. 

 No explanation for denials of certiorari 

 



THE (TRADITIONAL) POLITICAL BINARY 

 Nature of Judicial Attitudes: 

 “Liberal”/”Progressive” versus “Conservative” 

 Proxy = party of appointing President 

 Liberal/Progressive = Democrat 

 Conservative = Republican 

 Not clear cut: 

 Especially in recent years 

 Many issues “cut both ways” 

 



THE (TRADITIONAL) POLITICAL BINARY 

 Conservative: 

 Protectionist toward big business and moneyed interests.  

 Little support for the interests of women and minorities. 

 Little concern for rights of those accused of crime. 

 Approve of religious inflence in civil life. 

 Limited role for federal government/more expansive states 

rights. 

 Restrained judicial role; greater deference to political branches; 

restricted access to courts. 

 “Originalist” re Constitutional interpretation. 

 Respect for precedent and stare decisis. 

 



THE POLITICAL BINARY (CONTD.) 

 Liberal (“Progressive”) 

 Protectionist toward individual rights. 

 Support for interests of women and minorities. 

 Vigorous protection of Constitutional rights of those accused of 

crime. 

 Strong separationof church and state. 

 Protective of environmental interests. 

 Expansive role for federal government. 

 Vibrant role for the judiciary; broad access to courts 

 View of a “living” Constitution.  

 More willingness to undo precedent when necessary. 



THE SUPREME COURT - JUNE 2005 

Justice Appointing President (Party) 

Rehnquist, C.J. Nixon (R); Bush I (R) 

Stevens Ford (R) 

O’Connor Reagan (R) 

Scalia Reagan (R) 

Kennedy Reagan (R) 

Souter Bush I 

Thomas Bush I 

Ginsburg Clinton (D) 

Breyer Clinton (D) 



THE SUPREME COURT - JUNE 2005 

Justice Judicial Behavior 

Rehnquist, C.J. Conservative 

Stevens Progressive** 

O’Connor Swing* 

Scalia Conservative 

Kennedy Swing* 

Souter Progtessive** 

Thomas Conservative 

Ginsburg Progressive 

Breyer Progressive 



SUPREME COURT AFTER JUNE 2005 

 O’Connor announces retirement upon confirmation 
of a successor. 
 Bush nominates John Roberts as O’Connor’s successor. 

 Rehnquist passes away. 
 Bush nominates Roberts to succeed Rehnquist instead. 

 Roberts handily confirmed. 

 First change to Supreme Court in 11 years. 

 



Supreme Court After June 2005 (contd.) 

 Who will fill O’Connor’s seat? 

 Harriet Miers 

 White House Counsel. 

 Opposed by right, left, and everyone else. 

 Samuel Alito 

 Confirmed largely along party lines. 



SUPREME COURT CHANGES – 2005 
ROBERTS SUCCEEDS REHNQUIST 

 

 

 



SUPREME COURT CHANGES – 2006 
ALITO REPLACES O’CONNOR 



SUPREME COURT AS OF JUNE 2008 

Justice Judicial Behavior Year of Birth 

Roberts, C.J. Conservative 1955 

Stevens Progressive** 1920 

Scalia Conservative 1936 

Kennedy Swing* 1936 

Souter Progressive** 1939 

Thomas  Conservative 1948 

Ginsburg Progressive 1933 

Breyer Progressive 1938 

Alito Conservative 1950 



THE COURT AS OF JUNE 2008 

Roberts, C.J. 

(b. 1955) 
Stevens (b. 1920) 

Kennedy 

(b. 1936) 

Thomas  

(b. 1948) 

Souter (b. 1939) 

Alito (b. 1950) Breyer (b. 1938) Ginsburg (b. 1933) 

Scalia (b. 1936) 



2008 PRESIDENTIAL ELECTION 

 November 2008:  Obama versus McCain 

 Obama Victory:   

 Ability to keep current balance on the court. 

 No realistic likelihood of dramatic shift in balance. 

 McCain Victory: 

 Could have dramatically re-shaped Court. 



2008 PRESIDENTIAL ELECTION 

 Why No Major Opportunity for Obama? 

 Likely vacancies are progressive: 

 Souter (retired summer 2009). 

 Stevens (aged 90; retired summer 2010). 

 Ginsburg (aged 76; may not be well). 

 Conservative justices’ dates of birth: 

 1936 (Scalia and Kennedy). 

 1950 (Alito) 

 1948 (Thomas) 

 1955 (Roberts, C.J.) 

 

 

 

 

 



2009 MEMBERSHIP CHANGE 

 Souter Resigns, Summer 2009. 

 Obama Nominates Sonia Sotomayor: 

 



SONIA SOTOMAYOR 

 Justice Sotomayor 

 Confirmation: 

 Supported by all Democrats 

 Opposed by most Republicans 

 “Wise Latina” comment. 

 First Hispanic ever on the Court 

 Third woman in history of the Court. 

 



COURT CHANGE (2009) 
SOTOMAYOR REPLACES SOUTER 



2010 MEMBERSHIP CHANGE 

 Justice Stevens, aged 90, announces retirement. 

 Bulwark of progressive arm of the Court 

 Obama nominates Elena Kagan: 

 Solicitor General of the United States. 

 Former Dean of Harvard Law School. 

 Confirmed largely along party lines. 



COURT CHANGE (2010) 
KAGAN REPLACES STEVENS 

 

 

 



MEMBERSHIP CHANGES:  THE MATH 

 Roberts Succeeding Rehnquist: 

 Change in style but not ideology. 

 Alito Replacing O’Connor:* 

 O’Connor = swing voter. 

 Alito = solid conservative. 

 Sotomayor Replacing Souter: 

 Similar ideology. 

 Kagan Replacing Stevens: 

 Similar ideology. 



SUPREME COURT AS OF TODAY 

Justice Judicial Behavior Year of Birth 

Roberts, C.J. Conservative 1955 

Scalia Conservative 1936 

Kennedy Swing* 1936 

Souter Progressive** 1939 

Thomas  Conservative 1948 

Ginsburg Progressive 1933 

Breyer Progressive 1938 

Alito Conservative 1950 

Sotomayor Progressive 1954 

Kagan Progressive 1960 



THE COURT TODAY 

Roberts, C.J. 

(b. 1955) 
Kennedy(b. 1936) 

Scalia (b. 

1936) 

Breyer  

(b. 1938) 

Gonsburg  

(b. 1933) 

Kagan 

 (b. 1960) 
Sotomayor (b. 1954) Alito (b. 1950) 

Thomas (b. 1948) 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2005 Term: 

 Roberts new Chief Justice. 

 Alito joins term midway through. 

 Boring term – few interesting cases or rulings of major 
importance. 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2006 Term: 

 Court bitterly divided on issues of extreme importance. 

 Stormy term with scathing dissents. 

 13 out of 41 decisions decided by votes of 5-4. 

 Largest number of 5-4 decisions in modern history. 

 One progressive victory:   

 Standing/Access to Courts/Environmental Law:  Massachusetts 
v. EPA. 

 



 IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2006 Term: 
 Major Conservative Victories: 

 Criminal Procedure/Access to Courts:  Bowles v. Russell. 
 Employment Discrimination/Access to Courts:  Ledbetter v. 

Goodyear 
 Abortion:  Gonzales v. Carhart. 
 Access to Courts/No Establishment Clause:  Hein v. Freedom 

from Religion Foundation. 
 Freedom of Speech:  Morse v. Frederick 
 Equal Protection/Racial Integration:  Parents Involved in 

Community Schools v. Seattle School District No. 1. 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2007 Term: 
 Again, many deeply polarizing cases: 

 Detainee Rights -- Boumediene v. Bush 

 Voting Rights -- Indiana Democratic Party v. Rokita. 

 Employee Rights/Discrimination -- Crawford v. Metropolitan 
Government of Nashville. 

 Death Penalty – Baze v. Rees; Kennedy v. Louisiana. 

 Federalism/International Law – Medellin v. Texas. 

 Second Amendment right to bear arms – District of Colombia v. 
Heller. 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2007 Term: 

 Court Not as Bitterly Divided. 

 Fewer 5-4 decisions. 

 Several Victories for Progressive Bloc: 

 Detainee Rights -- Boumediene v. Bush 

 Employee Rights/Discrimination -- Crawford v. Metropolitan 
Government of Nashville. 

 Death Penalty – Kennedy v. Louisiana. 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2007 Term: 

 Conservative Victories – (Some) Not as Strident or Definitive: 

 Death Penalty – Baze v. Rees. 

 Voting Rights -- Indiana Democratic Party v. Rokita. 

 Federalism/International Law – Medellin v. Texas. 

 Second Amendment right to bear arms – District of Colombia v. 
Heller. 

 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2007 Term:  Far fewer 5-4 opinions.  Why? 

 “Election effect.” 

 Public outcry over Ledbetter. 

 Calm after the 2006 term “storm.” 

 Scholarly criticism of Roberts. 

 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2008 Term: 

 Strong Conservative Tendencies: 

 Court took incremental steps in important cases. 

 Conservative justices laid groundwork for further shifts to the right. 

 Justice Kennedy often sided with conservatives. 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 2008 Term: 

 Return to highly polarized Court. 

 Court divided 5-4 or 6-3 in almost ½ of the cases. 

 Critical Role of Justice Kennedy: 

 Majority 92% of the time. 

 Majority in all but 5 of the 23 5-4 decisions. 

 Joined conservatives more often than liberals, and in almost all of 
the most important cases. 

 



Impact of Changes in Court Membership 

 2009 Term: 

 Center of Gravity has Moved to the Right: 
 Most conservative justices – Scalia, Thomas, and Alito -- cast fewest 

dissents. 

 Liberal justices dissented frequently. 

 May no longer be the “Kennedy Court”: 
 Kennedy in dissent in 5 of 18 cases decided by vote of 5 to 4. 

 Voted with conservatives in most divided cases. 

 Chief Justice Roberts took control: 
 In majority 92% of the time, more than another justice. 

 

 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 Major Conservative Victories : 

 Further limits to rights of criminal defendants. 

 Extended Second Amendment rights as against limits imposed 
by state and local governments. 

 Many vague opinions, criticized as being unhelpful to lower 
courts. 

 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 Major Conservative Victories: 

 Citizens United v. Federal Election Commission – no 
campaign spending limits for companies and labor unions. 

Stevens in dissent:  Majority “blazes through our precedents” 
in a “dramatic break from our past.” 

Roberts concurring:  Justifying departure from precedent. 

Most controversial decision since Bush v. Gore (2000) 



IMPACT OF CHANGES IN COURT MEMBERSHIP 

 Citizens United Promises Important Legacy: 

 Recognizes important rights of corporations in First Amendment 
context. 

 Could be extended to cases involving due process and equal 
protection rights. 



SOME MODEST CONCLUSIONS 

 Changes in membership have resulted in shift to right. 
 Obama could only keep balance. 

 Chief Justice Roberts is very much in control of the 
Court. 
 Often in majority. 

 Kennedy’s vote less important than it was. 

 Ages of new justices declining. 
 Way for nominating president to ensure longstanding impact. 

 What is the minimum likely age? 



SOME MODEST CONCLUSIONS 

 Conservative trends likely to have major impact as 
Obama initiatives reach Court: 
 Stem cell research. 

 Health care legislation. 

 Financial reform legislation. 

 



THIS YEAR’S DOCKET 

 First Amendment Speech: 

 Tort arising from protest at military funeral (Snyder v. Phelps) 

 Constitutionalityof laws prohibiting sale of violent games to  
minors (Schwatzenegger v. Entertainment Merchants 
Association)  

 

 



THIS YEAR’S DOCKET 

 Business Law:   

 Federal Arbitrration Act preemption of state rule that waiver of 
class arbitration in consumer contract may be unenforceable 
(ATT v. Concepcion). 

 Federal preempton of Arizona law imposing sanctions on 
employers who hire unauthorized workers (United States v. 
Whiting) 



WHAT’S NEXT? 

 Will Obama get the chance to appoint another Justice? 
 Ruth Bader Ginsburg: 

 77 years of age 

 Pancreatic cancer. 

 Recently widowed. 

 What happens if Republicans take control of White House in 2013? 

 Possible retirement of several progressive and conservative justices. 



THANK YOU! 

 

 

Gracias por su atencion! 
 

Toni M. Fine 

tfine@law.fordham.edu 



 
 

·14 Enero 2011  
 
“Global wrongs and private law remedies and procedures” 
   
Prof. Dr. Stathis Banakas. UEA Law School, England.  
 

Resumen: „Global wrongs‟ are perceived as violations of personal or communal 

interests, whether already protected by domestic or international law or emerging for 
protection in the dynamic of global communication, legal pluralism and the global 
exchange of ideas and values.   
 
Such global wrongs can either be international or transnational, such as harm that 
geographically transcends domestic jurisdictional frontiers, or for which domestic courts 
claim universal jurisdiction (as in the case of the Alien Torts Claims Act in the United 
States), or be local but common to several jurisdictions (such as dispersed or trivial 
losses, or private rights of self defense).   
 
Private law remedies and procedures include remedies in all areas of private law, 

patrimonial (contract, tort, property, succession) or non-patrimonial (family and 

personality rights and remedies for violation of personal freedoms), or criminal (private 

law driven international criminal justice remedies), and formal and informal procedures, 

including public interest litigation and alternative dispute resolution procedures and 

practices.  

Attention must be drawn to the possible ambivalent effect of the spread of global 

private law litigation. On the one hand is the positive and beneficial effect of 

compensating harm and restoring justice across domestic jurisdictional frontiers, 

empowering lawyers and judges to use in an innovative way private law remedies and 

procedures in non-Western societies and in pluralistic legal orders, as well as for the 

defense of the rights of the economically and socially weak against the might of 

advancing financial globalization. On the other hand is the negative and adverse effect 

of private law remedies and procedures being used by harmers to intimidate or further 

harm their pursuers or victims, or in order to contribute further to global inequality by 

not being available to certain excluded individuals and communities, such as so-called 

illegal immigrants or marginalized indigenous communities who live in conditions of 

legal, social and economic exclusion, or to perpetuate historical injustices through strict 

enforcement of property rights and other Western-type individual rights and freedoms. 

One negative effect is exacerbated by strict adherence to Westphalian monistic 

doctrines of the rule of law in the enforcement of private law remedies and the 

availability of private law procedures, with increasing intolerance for legal pluralism (not 

only in the West but also in countries such as China and Japan), which sometimes 

drives other legal non-Western cultures underground. The contrast with the power of 

the official law undermines the authority of such cultures; resentment and conflict 

follow. Furthermore, as exclusively Western produced devices, private law remedies 

and procedures may overpower globally other private law cultures or modify them 

(such as the case of so-called Islamic finance devices), thus perpetuating and 

consolidating Western legal neo-colonialism and excluding any significant global 

influence of other legal cultures, and obliging non-Western societies and communities 



 
to learn and adopt Western legal practices or use the services of Western educated 

lawyers at a great cultural and financial cost. 
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